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Introduction

I want to thank the Osaka Liaison Conference for the Universal Declaration of Human Rights / the Buraku Liberation and Human Rights Research Institute for inviting me to speak on this important topic: “Roles and Efforts of Local Governments and Corporations in the Implementation and Protection of Human Rights”- Although I am an American by birth and citizenship for three decades I have traveled widely working for the realization of the rhetoric found in the human rights instruments. Hence my remarks will not be limited to the American experience, but are inspired by the effort of NGOs, human rights activists and educators who are committed and determined to make the implementation of human rights norms a reality and not an empty promise.

Before proceeding, I would also like to thank Jefferson Plantilla and HURIGHTS- Osaka for helping to arrange my visit to your city. You should be aware that Jefferson and I leave tomorrow for Manila where we will meet with Consortium colleagues to prepare for the IHREC’s 2008 Asian Regional meeting. The IHREC is a Consortium of 19 educational institutions, 15 NGOs, and 40 human rights activists and educators. Our members are from Africa, Asia, Europe, North America, and Latin America representing over 22 countries and a number of different states in the USA and India. 
Among our membership is the BLHRRI.  We are proud to have this institute as an institutional member and wish to extend special thanks to the Director, Mr. Kenzo Tomonaga who, as I understand, is the person behind many of the human rights and human rights education activities of this Center and elsewhere in Japan.
Discrimination a Global Problem

It should be noted before I begin my remarks that the BLHRRI is an institutional member of the International Human Rights Education Consortium (IHREC). Last spring in Taiwan at our Regional meeting I met Prof. Yasu Hirasawa and first learned of the important work of the BLHRRI and the human rights issues that remain a concern for Japan. As a human rights lawyer who has been working primarily in the Eastern and Central Europe especially in Romania, Moldova, the Balkans, (particularly Kosovo and Albania) and who has worked with my colleagues in Taiwan, Africa for the promotion and observance of human rights that discrimination and minority rights is a phenomenon not unique to Japan. As we are all aware in my own country, the United States, discrimination is a plague that has brought havoc to our society contrary to the very principles that where enshrined by Thomas Jefferson when he penned the Declaration of Independence- and wrote what is now the hallmark of our system of liberty and a inspiration to the world, “…all men are created equal”.
I need not remind you that the negatives associated with discrimination has been a long concern for Japan as is apparent from a statement made in the early twentieth century at the end of WWI by the Japanese Premier Shigenobu Okuma, when he said that peace is dependent on the international recognition of the evils of racial equality and called for; “ … the harmonization of different civilizations of the east and the west” and argued that the practices “of inferiority must end.”
 This was echoed by the newspaper Asahi who advise the Japanese delegation to peace conference that the wall of discrimination must come down; “No other question is so inseparable and materially interwoven with the permanency of the world’s peace as that of unfair and unjust treatment of a large majority of the world’s population”.
    
Even in the twenty-first century, we  know that few if any states are immune from arbitrary and capricious discrimination- we  in the US have seen racial discrimination that not only condoned but legalized within our Constitution the institution of slavery based on race– The discrimination has not just been a black and white issue – we are all conscious, as the US  Congress was to admit, and was to make a apology for discrimination against Asians- while we are conscious of the vile history of racist groups such as the KKK we must equally condemn the history of the ‘Sons of the Golden West’ who in a similar vein aroused unwarranted hatred against Asian Americans – We must not forget the humiliation, the attack on personal dignity, the affront to honor and self esteem felt by the Asian immigrant population in their treatment in the early 20th century . The need for President Theodore Roosevelt to call to the White House the San Francisco School Board to respond to a diplomatic crisis with Japan when the a policy of segregation was imposed on Asians in California. The irritant of the California Land Law of 1913 limiting leases of Japanese farmers and prohibiting the purchase of land.  As late as 1955, while, unfortunately, the US judiciary in the Sei Fuji case refused to apply the UN Charter to American jurisprudence, it struck down the land purchase prohibition for Asians as a violation of the equal protection clause of the Fourteenth Amendment. There is a certain irony in this historical fact given that the then new Japanese constitution,  of 1951, relying on the 1948 UDHR,  “prohibited discrimination in political, economic or social relationships because of race, creed, social status, family origin, or sex…”
    
In my own lifetime I have witnessed an American Congress apologize to American citizens of Japanese origin, victims of capricious discrimination, for their internment during World War II based only on their racial origins. One of the great embarrassments of the American judicial system was the Korematsu decision (1944)
. Despite a dissent who accused the majority of racial bias, the majority in a time of national emergency based on an ill conceived exigency penalized innocents in the name of safety, but rooted in a racial discrimination that has tainted the American commitment to the principles of equality. 

I am proud as an American citizen that my government chose not to forget, and recognized the need that the harm not be forgotten, by taking a positive act, albeit some would argue too minimal in nature, to attempt to redress violation of human rights.
 My experience in Europe is that where States whose historical record is marred by human rights violations have addressed the wrong with admittance and in the name of lustration cleansed their societies of the taint that their future has been clearer and brighter. We in the U.S. must now, unfortunately, face a similar reality given the revelations of contemporary practices. It is a painful, but often necessary truth that acceptance of past harm allows for healthier and a society more respectful of human rights values.    
But we must emphasize that arbitrary discrimination is a Global phenomenon, not limited to a few countries. Hence, many States must face the realities of a history of human rights violations. 
I have witnessed capricious discriminatory patterns and have seen NGOs at time in alliance with government combat destructive prejudice detrimental to the dignity of individuals- the essence of the human rights theory - Albanians in Greece, Greeks in Albania, Kosovar Albanians victimized in the name of ethnic cleansing by Serbs, Serbs abused and threatened by Albanian in the name of national interest. Roma (gypsies) maltreated and shunned by populations (Romania, Bulgaria, Greece, Albania, Moldova, elsewhere…. , ) whose historical prejudices remain intact and provide recent evidence that racial and ethnic hatred is not at end and whose inclinations sometime supported and at times condoned by governments. If Japan has problems it is not alone.

Human Rights Law – the Foundation for Change

Where is there hope for change? – fundamentally its principles rests on the international system created in the wake of the tragedies of World War II some 62 years ago- while there is a need to develop new models for enforcement and implementations the basics of the UN system remains central to the protestation of human dignity and self esteem-  As the preamble of the UN Charter proclaims; …the peoples of the United Nations are determined …“to reaffirm faith in fundamental human rights, in the dignity and worth of the human person, in the equal rights of men and women and of nations large and small…”  When citing the Charter we must always recall that it is a treaty that has international legal force and must be seen as imposing obligations on our government and other institutions. As the other commitment of the preamble notes …“to establish conditions under which justice and respect for the obligations arising from treaties and sources of international law can be maintained…”
We must be mindful of Article 55 and 56 that creates a treaty obligation, a “pledge” “…to take joint and separate action…” (Art. 56) “to promote… (c) universal respect for, and observance of, human rights and fundamental freedoms for all without distinction as to race, sex, language, or religions.”     
The Osaka Liaison Council for the UDHR understands the significance for the Declaration in the promotion and implementation of human rights. Without the UDHR and it creation of “common standard of understanding” human rights would be devoid of meaning. The contribution of the Declaration in 1948 remains today as central to the cause of human rights. Despite its status as a recommendation, its norms, principles and values have been repeatedly enshrined into law via a score of international and regional treaties, constitutions, domestic law, national jurisprudence, and customary international law including preemptory norm imposed on states as a matter of jus cogens.

In this light we must note the important part NGOs have played in the creation of the Declaration where they provided their recommendations and in some instances their own drafts. Significantly we must be mindful of NGO efforts to implement the human rights found within the instrument.  Where would the human rights cause be with out the monitoring of Amnesty International, Human Rights Watch, and the others who give real meaning to human rights via their efforts to “blame and shame” the perpetrators of human rights violations. Yet, as I will be discussing the new era we are now entering into will require new techniques and strategies to deal with the evolving nature of human rights violations.   

The thirty UDHR articles are the source of what we understand to be human rights. Despite its significance it has come under criticism in variety of circles. Although it has been universally proclaimed and even those states at the time who had abstained to support its adoption by the General Assembly, have now come to accept it. Russia, the successor of the Soviet Union has repeatedly accepted its provisions via the Helsinki Accords and has assumed the obligation of the European Convention of Human Rights and has even accepted the jurisdiction of the Strasbourg court to hear cases brought by its citizens. Poland became the initiator of the Convention of the Rights of the Child- the broadly accepted, nearly universal, expansion of human rights protection; South Africa is now a leading champion in the expansion of human rights in its domestic courts; Czechoslovakia led the movement to a post cold war democratization of Europe.
Yet, their remains a repeated criticism that the UDHR reflects western values inconsistent with cultures and state policies reflecting the will of the majorities of non- western cultures. The cry of ethnocentrism remains an issue and impediment to the universal respect of the value’s, norms and principles of the UDHR.  First we must recall that the UDHR was not just a western drafted instrument -37 members of the commission may have been from the Judeo – Christian traditions, but there were 11 reflecting Islamic views, 6 Marxists and four from the Buddhist traditions.
 The contributions of Dr. Peng-Chun Chang of China and Habib Malik of Lebanon and Hernan Santa Cruz of Chile were considerable and reflected cultures and experiences that are not just reflective of European and North American cultures. Certainly the Vienna World Conference on Human Rights: Vienna Declaration in 1993 help to put to rest the claim of a culturally diverse interpretation of human rights by reiterating the essence of the human rights message that it is universal. 
Nonetheless opponents of human rights make attempts in the call for claims cultural  and national agendas, to reject the underlying principle that; (Article 1 UDHR) “All human beings are born free and equal in dignity and rights…”  That, to use the words of the Preamble (paragraph one), dignity is “inherent” and “inalienable” and that while there is respect for cultural diversity as an integral part of the human rights agenda, it cannot be asserted at the cost to universal respect for human rights.
Human Rights Efforts must Address not Only State Abuse but Non-State Actions 

As we experience the new paradigms of the twenty- first century, perhaps a more significant criticism of the UDHR is that it addresses human rights within a Westphalian model, where ultimate power and the potential of abuse rests only with the State. The experience of 1948 is that the monopoly of power was with the state and the governments which wields that power- after all the Declaration in it s preamble refers to the Article 56 Charter pledge that “States” cooperate in the promotion of human rights. 

However in 2007 we must realize that the State monopoly has been somewhat eroded. As we now deal with the globalization of our economy we must recognize a change in the exertion of power is evolving.  While we must continue to insure states comply with human rights law, concomitantly we must realize that the  law, international law, human rights law must find means to protect human dignity, human rights from the principal actors of the global society: the domestic corporations, the multi-national corporations, who are increasingly beyond the pale of State supervision and thus the State’s obligations to protect and promote human rights may not reach the decision making of the corporate powers.        
We are increasingly seeing the modalities of human rights violations and protection no longer truly vertical. Whereas the structure of State sovereignty was the greatest danger to the integrity of the individual and the alienable rights, the nineteenth century enlightenment sought to protect the individual from State abuse. The focus of human rights protection was correctly to rein the power of the State by international law and human rights mechanisms. The new modalities of globalization see the dangers of horizontal violation. Whether it be the danger of arbitrary power exerted by artificial legal persons, corporations, or individuals abusing other individuals the threats of the future are not just the result of State abuse. The prevailing epidemic of violence against women is an example of a gross and systematic violation of human rights perpetrated by individual to individual. The violations of economic, social and cultural rights, a integral part of the human rights agenda clearly included in the UDHR, by the corporation in the name of profit, or if you like a more pejorative term “greed”, are becoming increasing relevant and if not more abundant, at minimum more apparent. 

Despite the recognition of these increasingly important human rights violations, the human rights system is still largely dependent on the monitoring of the State to see if it conforms to its international obligations and little is done internationally to insure the new structures do not violate individual rights.
Violence against Women-An Example of Non-State Human Rights Violations   

There has been some progress, as for example the increasing calls for proactive obligation by State action to address human rights abuses and threats. The call for “due diligence” in regard to the violence against women is an example of such a trend. The OAS convention, Convention of Belem do Para,  is directed at violence against women, holding the State ratifiers to a duty to not only respond to the claims of human rights abuses against women, but to take positive steps to eradicate and protect women from violence. Hence we see an example of the human rights agenda holding the State accountable from a vertical axis, due to violations committed by citizen against citizen.              
There is much yet to be accomplished to deal with this plague of violence, although there appears to be some progress with States increasingly accepting the principles and obligations of Convention on the Elimination of  All Forms of Discrimination against Women (CEDAW) and its creative interpretation by the treaty body responsible for monitoring State obligations to comply with its obligations. Clearly full and universal implementations of its requirements remain the missing component to respond to the epidemic of this form of violence.

Globalization - the Growing Concern of Transnational Corporations as Human Rights Violators

It would certainly be counterproductive to hold State’s accountable for their direct violation against individual’s fundamental rights and not hold human rights perpetrators responsible because they are non-state actors.  In theory State’s have an obligation to insure that legal personalities that they legitimize, corporations have a responsibility that the entities conform to law which includes the law of human rights. We can certainly hold states’ responsible for their failures not to bring to justice citizens, whether individuals or corporations. Here then is an opportunity to realize the universality of human rights. Human rights NGOs ought to include in their agenda the monitoring of corporate action and inactions as well as State action and inaction that is contrary to human rights law. 

Unquestionably there is a growing lacuna. With globalization we see that corporate citizen can evade State authority and regulation by creating international legal personalities in forums that provide little or no regulation and function with relevant impunity in jurisdictions where they are not citizens. We see increasingly with the strong need to maximize profits for shareholders and stakeholders corporations seeking places to do business with the least burdensome regulations. The result can be violation of rights, both economic, social and conceivably civil and political. As David Weissbrodt and Muria Kruger stated, “The creators of this ever-larger web of human rights obligations, however, failed to pay sufficient attention to some of the most powerful non-state actors in the world, that is transnational corporations and other business enterprises.
     
How then do we protect the dignity of the individual, their human rights and fundamental freedoms, from the abuses that result form the globalization of the economy? This is not to declare that globalization of the economy is a negative; to the contrary their inherent benefits to peoples from globalization. Certainly the developments in India, China and elsewhere are evidence of the positives of globalization. 
As the United Nations Millennium Declaration (2000) 
 stated in a forewarning worthy of note; (para. 5) “We believe that the central challenge we face today is to ensure that globalization becomes a positive force for all the world’s people.”

Inherent in this statement as is clear by the next sentence is that positive economic developments do not necessarily come without cost. “For while globalization offers great opportunities, at present its benefits are very unevenly shared, while its costs are unevenly distributed…”
We must begin to direct our efforts not away from protecting individuals from State abuse, but rather we must broaden the agenda to include the insistence that all our citizens, corporate and individuals respect the human rights agenda. If we do not than the promise of universality of the UDHR becomes empty rhetoric.
Norms on the Responsibilities of Transnational Corporations…

Some steps, perhaps preliminary to more strident efforts, have been taken to account for this alteration of power. In 2003 The Sub-Commission on the Promotion and Protection of Human Rights adopted the “Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regards to Human Rights” (hereafter referred to as “Norms…”).
 As Forbes magazine stated, “This development should be seen as a natural consequence in a time when liberal market economies have become the norm, and corporations are becoming more powerful and wealthier than many states.”

The “Norms…”, noted within the preamble that “transnational corporations and other business enterprises have the capacity to foster economic well- being…as well as the capacity to cause harmful impacts on the human rights and lives of individuals …   
And  that “…global trends which have increased the influence of transnational corporations and other business enterprises…which operate across national boundaries…resulting in economic activities beyond the actual capacities of any one national system, 

The “Norm’s” preamble recognized the core issue:
“… even though States have the primary responsibility to promote, secure the fulfillment of, respect, ensure respect of and protect human rights, transnational corporations and other business enterprises, as organs of society, are also responsible for promoting and securing human rights set forth in the Universal declaration of Human rights,
Realizing that transnational corporations and other business enterprises, their officers and persons working for them are obligated to respect generally recognized responsibilities and norms contained in United Nation treaties and other international instruments….
.
The “Norms…” substantive provisions provide an agenda for ‘transnational corporations and other business enterprises’ as well as working definition as to what can be categorized as an institution targeted by the instrument.

Among the substantive norms are: 



A.  General obligations to respect and protect human rights.


B. Right to equal opportunity and non-discriminatory treatment



C. Right to security of persons



D. Rights of workers



E. Respect for national sovereignty and human rights
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F. Obligations with regard to consumer protection



G. Obligations with regard to environmental protection

While this draft for now has technically no legal standing, (although  it relies on legally binding human rights instruments and customary international law)
, it encouraged the Commission for Human Rights to direct the Secretary- General to appoint a Special Representative (John Ruggie- appointed –in July- Res. 2005/69-  20 April 2005 )-

The mandate included in the Resolution (below in pertinent part) is telling and indicative of an agenda that may need to be created:

· (a) To identify and clarify  standards of corporate responsibilities and accountability for transnational corporations and other business enterprises with regards to human rights;

· (b)To elaborate the role of States in effectively regulating and adjudicating the role of transnational corporations and other business enterprises with regards to human rights including through international cooperation;…(c)-(d)

· (e)To compile a compendium of best practices of States and transnational corporations and other business enterprises;

It needs to be noted that inherent in the Norms is the aspiration that it ultimately become an effective (involuntary) obligation protected by international mechanisms in a manner similar to the process now used for the monitoring of States as to their international human rights requirements. Its (H.) General provisions of implementation speaks about reporting obligations as a (15.) “initial step(s) towards” implementation,…

It clearly speaks about future mechanisms for monitoring (16.) “transnational corporations and other business enterprises shall be subject to periodic monitoring and verification by United Nations, other international and national mechanisms already in existence or yet to be created, regarding application of the Norms.” 

The Norms’,  paragraph 18., speaks of reparations as a remedy for violation of human rights by transnational corporations and other business enterprises, but relies on national judicial systems for the implementation of this obligation. 
The Impact of Public Opinion and Voluntary Efforts

Clearly, this international attention towards globalization and developments, begun since the beginning of this new millennium, has started to alter the paradigm of human rights protection, but for the moment remains at a nascent stage.  What then should be the immediate agenda?
Waiting for the creation of new institutions such as new treaties, treaty bodies, mechanisms to protect individuals and their human rights from violations of non-state actors will only lead us further from the promise of universal respect for human rights.

It seems only appropriate that we begin to address the wrongs of today in order to move to a more effective human rights system that includes transnational corporations and other business enterprises.

The violations and issues are clearly known and often reported whether by the press or the NGO community in detail with substantial evidence that is communicated in new and effective manner. Certainly the development of the world-wide-web and the growth of internet communication have truly facilitated a global network where little can be hidden form an informed public.

Now it is possible to widely broadcast and  substantiate: the rampant use of child labour; the employment discrimination directed at racial and other minorities including indigenous people; the gender discrimination that continues to exist in  business activities globally; the failure to provide safe working conditions, the suppression of the right of association including actions discouraging unions; the environmental violations such as pollution, toxic dumping, actions that contributes to global warming. Further, there is evidence that enlightened consumers can be persuaded to punish in the market place transnational corporations and other business enterprises that do not respect the values and norms found in the UDHR and the human rights instruments. The device of “blame and shame” once reserved as a mechanism directed at State violation of human rights now can be directed at non-state actors. In a global market labeling transnational corporations and other business enterprises as human rights violators can have significant repercussion fro the corporation’s bottom line. 

In the United States regularly seen in major publications, from the New York Times, to the news magazines, even in the fashion publications, corporations proclaim that they are good global citizens. This is not limited to the print media. TV and radio ads proclaim that not only is the business’s product of high quality, but the product is good for the society; that it conforms to norms that we place a high value on, whether that be clean air, the protection of our children, the enhancement of public health and the protection of human rights. There is an increasing realization that adherence to human rights is good business. Or perhaps the negative is more persuasive- violating human rights is bad business. Whether is message is defensive or persuasive, business finds a need to convince the market that it is a good citizen and that it is committed to the principles found in the human rights agenda.    

The evidence for the need to change on how we perceive the protection and promotion of human rights is clear. The history of transnational corporations is rife with examples where corporations have been culpable of engaging in business practices that have resulted in harm that if a State or States were accused of such action there would be accusations from human rights monitors of a consistent pattern of gross violations of human rights. These criteria, previously employed by the UN Human Rights Commission and now the threshold criteria for the seizing of an issue by the Human Rights Council, unfortunately can be applied to a large number of business practices in our growing globalized economy.
Examples of Corporate Violations of Human Rights  
To give one of many examples of transnational corporations engaging in large scale human rights violations that can only be termed as horrific on its impact on the health and human dignity of children, Mark Gibney, (a Consortium member form the University of North Carolina), in his 2005 book, Five Uneasy Pieces, discusses how the H.B. Fuller Company produces, “Resistol Glue. “Thousands of Central American street children are addicted to” Risistol and are often referred to as “ristoleros”.  The company had the means to add an ingredient that would have reduced the attraction of Resistol as an abusive substance, which “for undisclosed reasons” never changed its product.
 
In another example he refers to the practice of the Southern Peru Copper Company, an American corporation, in operating a smelter in Peru that pollutes the atmosphere with sulfur dioxide. The pollution is so great that motorists must use their headlights in daytime and children are asked to go inside. This practice would be clearly prohibited by US law, but the lack of Peruvian environmental laws allowed this practice to sicken the population.
Similarly, he noted that DBCP, a pesticide, is prohibited in the US since it causes sterility in men, but is sold by US based transnational corporations abroad with impunity from legal consequence.

Mark Gibney’s message is that these US transnational corporations are immune from prosecution since the court has limited the jurisdiction and thus the application of US law beyond the American borders. The irony, he notes, is that US courts have readily and increasingly applied American statutes in criminal and especially terrorist claims.  The lesson from Gibney’s discussion is not just the need for the expansion of the reach of domestic law where corporations have violated human rights beyond the borders of their own state, but to create and then encourage the internationalization of human rights law to ensure that the universal values of human rights can be applied universally. 
Pervasive examples of transnational corporations not meeting legal and moral obligations require that legal systems universally protect the rights of individuals. Companies like the Bayer S.A. , a German owned company, who denies responsibility of the use of its product that resulted in the accidental death of 24 children, due to a illiterate Quechan speaking women who could not read a warning label
, must have its practices reviewed based on a universal standards not on a Peruvian standard. States that have incorporated companies, whether they be Germany, the U.S. or Japan must use their legal systems to insure that the entities that are their corporate personalities protect the public and not allow their businesses to avoid the responsibilities of human rights law.       
Just as we have proclaimed that Genocide and piracy are international crimes and insisted on universal jurisdiction, and thus help close the possibility via human rights law of evading justice, we must create a system that forecloses the possibility of transnational corporations avoiding responsibility for the violations of human rights law. If we hope to deter business in a global economy from evading their responsibility to observe human rights values, we must try to guaranty that violators will be brought to justice. 

If human rights law is to protect the individual from State and non-state actor’s violations we must strengthen the system, but also strengthen our resolve not to accept or reward corporations for their bad behavior despite their desires to maximize profits at the expense of the individual.
The Global Compact – An Informal Structure 

Until our legal institutions, both nation and international can create the necessary structure to ensure that non-state actors, we must focus on the informal processes to protect individuals from human rights abuse. The need for the adherence to ethical norms, the call for all legal persons (human or corporate) to respect the values found in the UDHR and the other instruments, the public blaming and then shaming of violators, the power of the market place not to reward human rights abusers must be the approach we need to follow. 

Although there is considerable controversy and criticism directed at the Global Compact, its informal structure may for the moment provide a device for protecting human dignity in a globalized world. The concern among some human rights advocacy groups is that the corporate world may capture the UN organizational efforts, use the legitimization of the world organization via the Global Compact processes, to protect itself from accusations of human rights violations and thus avoid the requirements of international human rights law.

The Global Compact was initiated by Secretary-General Kofi Annan in 1999 prior to and in preparation for the new millennium. The initiative attempts to unite the global business community with UN agencies to implement what is now Ten Principles. The principles rely on international human rights instruments of the UN and its specialized agencies such as the ILO:

· (Principle 1) Business should support and respect the protection of internationally proclaimed human rights; and
· (Principle 2) Make sure that they are not complicit in human rights abuses

· (Principle 3) Businesses should uphold the freedom of association and the effective recognition of the right of collective bargaining;

· (Principle 4) The elimination of all forms of forced an compulsory labour;

· (Principle 5) The effective abolition of child labour;

· (Principle 6) The elimination of discrimination in respect of employment and occupation;

· (Principle 7) Businesses should support a precautionary approach to environmental challenges;

· (Principle 8) Undertake initiatives to promote greater environmental responsibility; and 

· (Principle 9) Encourage the development and diffusion of environmentally friendly technologies;
· (Principle 10- added later) Business should work against all forms of corruption, including extortion and bribery.

The Global Compact’s objective is simple, but ambitious; “Make the 10 principles part of business strategy, operations and culture everywhere.”  

According to Professor Toru Umeda, Business Ethics and Compliance Research Center, Reitaku University in a earlier speech stated there were more than 1,700 businesses (17 Japanese companies including MOL shipping company joined in 2005) declaring to support the initiative. Today there are over 2,900 businesses in over 100 countries making it the largest voluntary corporate citizenship initiative in the world.
  
The Global Compact’s other objective is to “facilitate partnerships towards UN goals”. It expansion requires that it reach societal layers at every level. Hence there is a realization by the Global Compact Board (June 2006 meeting) that Local Networks must reflect the same diversity of participation with all stakeholders participating.
“Local networks are clusters of participants who come together to advance the Global Compact and its principles within a particular geographic context. They perform increasingly important roles in rooting the Global Compact within different national, cultural and language contexts, and also in helping to manage the organisational consequences of the Compact’s rapid expansion. Their role is to facilitate the progress of companies (both local firms and subsidiaries of foreign corporations) engaged in the Compact with respect to implementation of the ten principles, while also creating opportunities for multi-stakeholder engagement and collective action. Furthermore, networks deepen the learning experience of all participants through their own activities and events and promote action in support of broader UN goals.”

 As then Secretary General Kofi Annan was to remark, the Global Compact’s “ Board is the only UN sponsored body that brings together business, civil society and labour.”- The Global Compact “… brings together in a non-confrontational and constructive environment the UN, business, civil society, labour, governments, academics and others to work on practical solutions to corporate citizenship dilemmas.”      

Clearly, the intent of the Global Compact initiative is to address the growing concern that power has been diffused and the State’s monopoly on coercive power is now increasingly shared by corporate entities that increasingly operate beyond State boundaries and jurisdictions. By asking businesses to accept on a voluntary basis norms found in UN instruments that that were written to seek State adherence to human rights, the hope is that the transnational corporation and the power it exerts in its capitalistic goals, will be compliant and consistent with human rights law and thus help to achieve the universal goals of the human rights agenda. The success of this initiative remains as an open question, although many corporations like the Danish company Lego have made considerable efforts to comply with the compacts goals.
 
A survey conducted by McKinsey & Company stated that 67% of claimed to have changed their corporate policies to be consistent with the Global Compact core values. 40% of the respondents stated, “that the Compact was a significant driver of the change.” The same news account noted that report stated that “inconsistent participation and divergent and unmet expectations limit the impact on companies and hinder the Compact’s credibility”. 
  

Whatever its actual impact a clear contribution of the Global Compact is the broadening of scope of the monitoring of human rights. With the voluntary commitment of businesses to human rights values the Compact allows for NGOs to use the commitments of corporations as the criteria to assess adherence to human rights norms. To use one example NGO Corpwatch’s webpage make its findings known via its web page:
“Global Compact Violators -The Global Compact associates with notorious violators of UN values. Several Global Compact companies have already violated one or more of the Principles of the Compact since it was launched. For instance: Aventis has violated Principle 7, "support a precautionary approach to environmental challenges" with its introduction of genetically engineered StarLink corn in the U.S.
Nike has violated Principle 3, "freedom of association and the effective recognition of the right to collective bargaining" in Vietnam, China, Indonesia, Cambodia and Mexico.
Rio Tinto has violated Principle 1, "support and respect the protection of international human rights within their sphere of influence," and Principle 8, "undertake initiatives to promote greater environmental responsibility" at the PT Kelian gold mine in Indonesia.
Norsk Hydro has violated Principle 1, "support and respect the protection of international human rights within their sphere of influence," and Principle 2, "make sure their own corporations are not complicit in human rights abuses" at their bauxite/alumina joint venture in India.
Unilever has violated Principle 7, "support a precautionary approach to environmental challenges," Principle 8, "undertake initiatives to promote greater environmental responsibility," and Principle 9 "promote the diffusion of environmentally friendly technologies" at their thermometer factory in Kodaikanal, India….”

As a result of this process each of the transnational corporations referred to by the NGO is now challenged to demonstrate in the ‘global market place of ideas’ that the accusations are not merited. Hence, what is developing is a dynamic where transnational corporations are accountable to the “blame and shame” processes in a manner that similar to States, who come before treaty bodies for a review to their compliance with their international commitments.    

Criticism of the Global Compact

The Alliance for a Corporate Free UN in 2004 sought, via a letter addressed to five UN agencies that they withdraw from the Global Compact. In stating their argument they wrote; “The Global compact allows the name and reputation of the UN to be abused by corporations whose practices are in contradiction with the values of the UN. Partnership with these corporations damage the integrity and mission of … the United Nations.” 

In their effort to dismantle the Compact, they cited the financial support that Nestle (a Swiss globally operated transnational corporation) had given for a symposium and the criticism directed at Nestle as a human rights violator in its advertising practices regarding baby feeding and encouraging mother’s away from breast feeding. The Alliance claimed that Nestle was trying to “capture” the Global initiative and that the Compact allowed corporations to “blue wash their image and wrap themselves in the flag of the UN.”

The Alliance’s statement suggests that the Global Compact is used by its corporate partners to avoid the “the binding and legalistic approach” that is the intent of the Draft Norms. They argue that, “the Global Compact threatens to bring commercialization into the UN. It rewards rhetoric rather than deeds, and undermines …efforts to bring a measure of corporate accountability, rather than purely voluntary responsibility, into the intergovernmental arena. ”

Whether the Global Compact proves the correct device to bring globalized business into  the compliance with the human rights agenda or whether the more legalistic approach devices rooted in the approach found in the draft norms is still to be determined. None the less there is appears now to be a recognition that the human consequences of globalization in terms of human rights violations needs to be addressed. 

Positive and Proactive Steps Taken by the Private Sector 

Before discussing some other concerns, we must not ignore some of the positive efforts made by business leaders in initiating and supporting efforts to alleviate human sufferings. The efforts made by the Gates Foundation and others to assist in the global immunization drive, the support of Ted Turner and Warren Buffet have given to UN Activities, the efforts of those in the entertainment industry like Bono and others are demonstrative that businessmen are interested in actualizing the human rights agenda and are willing to put resources towards that end. Here in the tradition of Carnegie, Rockefeller, etc. we see capitalists realizing that global interest goes beyond their personal desires for profits. The advantage of private money is that it possible it comes directly often without the political strings often associated with government largess. Hence, issues governments may find difficult to address can be the focus of private money based on the principles of the donor, without the need to gain political compromise that can possibly weaken the intent of the donation. Of course it does not necessarily mean that it comes without strings- but it may allow for initiatives governments are reluctant to address because of political sensitivities.     

In the United States there is an important intersect between government policy and law that has initiated proactive corporate steps to prevent human rights abuses among its employees and on the part of its administrators. Since legislation has been enacted to bring the private sector in conformity to human rights and more importantly the civil liberty protections found in the American Constitution, corporations fearful of expensive and destructive law suits have created internal initiatives to avoid the necessity of protecting themselves in civil suits. We see profit and non-profit corporation regularly establishing policies that are designed to deter sexual harassment, racial discrimination, work place violence, etc.  These efforts have been effective in putting a corporate stamp of approval on human rights norms and making the promise of the international instruments a reality in the work place. Employees are informed upon being hired as to the expectation as to how they are to deal with their co-workers. Concomitantly the employee is alerted as to how the employer must respect their rights and made aware that failure of the corporate officers to properly protect human rights could allow the employee to bring a human rights action in a State human rights commission or a law suit that would allow the employee damages in compensation for violation. Making employees know their human rights responsibilities could result in termination and alerting the employee and the employer of the ability to bring legal action serves as an effective deterrent to insure that the day to day practices of the corporate businesses are consistent with human rights principles. The creation of corporate policies and training serves to make human rights a reality in the workplace and thus provides a societal model that hopefully is emulated elsewhere in our society. 

Human Rights Education, Local Government, 
We must concede whatever approach predominates, whether it be the legal approach or the voluntary commitment, corporate citizens need to be aware of and compliant with human rights values, principles and law as much as the States. While increasingly States as members of the international community are monitored and held to task for their adherence or lack of adherence to human rights law, business have traditionally be held accountable via the States that incorporated them.  Today in this global economic era businesses, as non-Sate actors must be made to comply with the human rights agenda to protect and promote human dignity represented in the human rights theory. Only with the expansion of our focus to include business into the human rights agenda will we be able to realize the promise of the Universal Declaration and the instruments it inspired.

An important ingredient in this expansion is the further development of human rights education. Business leaders must have part of their agenda, in addition to profit, an understanding, an appreciation of human rights principles. They must be made to understand that their profits, their very existence is dependent on their human rights    
Accordingly we need to insure that our educational efforts include human rights education as a core study at every level and in segments of society. Our Universities, our business schools, our primary schools must include in their curriculum human rights. The modalities may differ, but the core understanding must stress the underlying message of human rights that is the respect, if you will like the ultimate sovereignty of the individual, the preservation  of dignity in the face of power, whether that be the power of the State or the power of the non-state actor; the corporation.

The human rights education agenda goes beyond the inclusion of teaching the substance of international instruments and the international organizational monitoring mechanism. Education for the next generations needs to reflect in its approaches of delivery the human rights values that respect diversity and encourage creativity; consistent with the values found in the UDHR and the other relevant human rights instruments.  Rigidity and extreme centralization, that does not allow for diversity and the respect for pluralism, will hinder the development of a society committed to human rights.
The widely ratified (nearly universal acceptance) Convention on the Rights of the Child (1989), (a treaty ratified by Japan), provides an agenda and guidance for education policy. The Convention’s Article 29, (in pertinent part), states:


State Parties agree that the education of the child shall be directed to:

(a) The development of the child’s personality, talents and mental and physical abilities to their fullest potential;

(b) The development of respect for human rights and fundamental freedoms and for the principles enshrined in the Charter of the United Nations;…
(d) The preparation of the child for responsible life in a free society, in the spirit of understanding, peace, tolerance equality of sexes, and friendship among all peoples, ethnic, national and religious groups and persons of indigenous origins;…        
The claim that the call for a educational system committed to the promotion of the universal respect for human rights, the protection of the individual’s fundamental rights and freedoms, is a call for the destruction of national identity and the cultures of peoples in national-state is not true. 

It must not be forgotten that the human rights agenda is built on the respect for States sovereignty (reflected by Article 2 (7) UN Charter) and has always been respectful of a legitimate ‘margin of appreciation’. The often cited Asian values of ‘cooperation and social cohesion’ are not necessarily inconsistent with the human rights values that often appear to be the central focus of human rights law. It should not be argued that the “Confucian values of harmony, obedience, hard work and dedication to the community”
 is necessarily inconsistent with the values found in the UDHR.  Experience has taught us that the integrity and protection of the individual’s dignity need not be contradictory to national goals of unity or the promotion of collective interests. The interests in the promotion of these values are not necessarily mutually exclusive and the western values may indeed be in harmony with traditional Eastern values
.  The human rights agenda encourages a hybrid, where the interests of the whole can be achieved not at the expense of the rights of the individual.       

Support for this balance between the right of the child as an individual and the needs of a collective reflecting a culture in an education agenda can be found in Article 29’s (c):

(c) The development of the respect for the child’s parents, his or her own cultural identity, language and values, for the national values of the country in which the child is living,  the country from which he or she may originate, and for civilizations different from his or her own;


This educational mission of the Convention of the Rights of the Child and the promotion of the values found in other relevant human rights instruments is the mission of the IHREC. This is why I am in Japan and will go next week to Manila and it is why my IHREC colleagues work for the enhancement of human rights education. This is the reason we work cooperatively with our colleagues in other parts of Asia, Europe, North America and elsewhere. Only with a broad recognition of human rights in every institution, gained by the education effort, in both private and public institutions, can we insure that human dignity will be respected in our actions and policies.

Universality of rights, which some claim is a less than an understood concept among Asians
, must be seen as “inalienable” and be central to the educational message.  

We must insure that the commitment to human rights principles goes beyond empty rhetoric and has meaning via application of policy in our private and public activities.  

It therefore needs to be understood that the responsibility falls not only to businesses and national governments, but to the workings of local government, not only elected officials, but civil servants. After all commitments by states to international treaties, requires, by federal clauses and other provisions, that it governmental bodies at all levels comply with international human rights obligations. The US, Japan, the UK, all nations that have succeeded to harness the initiatives of their populations for great feats of productivity, have heavily relied on the continuity of their bureaucracies. These civil servants are not only the managers of State power and dispensers of national wealth, but the gatekeepers to insure that policies of respect of individuals are complied with in their application of law and policy. Similarly while national policy may guide a state, local elective leaders play a vital role in giving meaning to those policies when they apply it at their local levels.
Unfortunately the divide between local and private initiatives too often provides a barrier for local government to support and integrate their efforts with private profit and not-for- profit entities. While not always true, the reluctance for government to be seen as a direct partner with private entities often does not permit direct government support for human rights NGOs and/or businesses. Your example of local government supporting and working with HUIGHTS, Osaka is exemplary on how governmental bodies and NGOs can partner to achieve the common objective the promotion of human rights. We in the United States should see this as an example of how the public and private sectors can work cooperatively to promote human rights values among our constituents.        

Clearly for most American citizens their greatest contact with the States is local government, represented by elected leaders and civil servants. For most citizens in the US or elsewhere the identification with government and its adherence to human rights law and principles is local. In the US, heavily reliant on principles of federalism expressed in the Constitution’s Tenth Amendment, the role of local government includes the two most visible government efforts for citizens; education and policing. Education in the U.S. constitutes the largest use of local tax money and policing in addition to its costs is highly visible. If local government violates human rights law it is has the late and esteemed American Supreme Court Justice Brandeis said- “government is the potent, omnipresent teacher. For good or for ill it teaches the whole people by example…”
       
For this reason in the American context the IHREC makes effort with local schools board to encourage them to train their teachers in human rights education; thus attempting to have students at every level understand the significance of human rights, its processes and its importance to civil society. 

Appropriately local police are often targeted for monitoring by human rights NGOs when there is evidence of human rights abuse. The recent and not so recent events in Los Angeles are demonstrative of how local government policy regarding police procedure is the focus of the human rights community.

At the heart of human rights agenda is the rule of law. Importantly local officials in every nation must be mindful that respect for human rights must not just be based on a cultural value that it is virtuous to respect the individual, but that it is an obligation demanded by law, national and international law; that the dignity of the individual is based on the inalienability of rights and not just the largess of a moral or ethical obligation assumed by a local governmental employees. As Professor Kinhide Mushakoji wrote, “The bureaucrats will have to learn the fact that they are responsible and accountable, not to Confucian virtues, but to the civil society and to individual citizens”
  I would add, that civil servants of all States must be held to abide by the global values of human rights which is part of the international law that Japan and the others States willingly accepted and claim to support.   

Clearly the human rights values delineated in the international instruments must reach every level of authority. Its application must reach our every day lives. Persons who live under the authority of the national government, who are governed by their local entities and are dependent on their livelihood by non-State actors must be insured that their rights are protected at every level and from each other.  If we cannot strive to make that a reality then the human rights message is devoid of any real meaning. This is as true for the past as well as the immediate future. Our methods of commerce, our working lives have changed, but the value of need to respect human dignity has not.     

In conclusion, the human rights message, before the creation of the UN and increasingly, since the drafting of the Universal Declaration, has become and is increasingly becoming an irresistible force that cannot be denied at either the global, regional or local level or by the power exerted by national or local governments. We are in an era where human rights inevitably continue to shape our policies and practice. We are in a sense, governed by the abstract principles created in the wake of a World War, the holocaust and traumas of human frailties that supported State supported racism and the denial of individual rights.  Those principles need to be altered and made compatible with a new world where technology and globalization has created new modalities for human actions. Nonetheless the basic and fundamental principles for the respect of human dignity, remains central to our concerns.
Whatever influence or use of  power is exerted over the individual, whether in or out of state institutions, we must be mindful that human rights must be more than a empty promise- it must be a reality we are committed to obtain.

Thank you. 
End
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